BEFORE THE STATE PERSONNEL BOARD OF THE STATE OF CALI FORNI A

In the Matter of the Appeal by Case No. 28840

DAVID E. 4 LLESPY BOARD DECI SI ON
(Precedential)
Fromdi smssal fromthe position of
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State Traffic Oficer with the NO 92-08
Departnent of California H ghway
Patrol in Al tadena May 5, 1992

Appear ances: Anthony Santana, attorney, California Association of
H ghway Patrol nen, representing appellant, David E. Gllespy; Alen
Sumer, Deputy Attorney Ceneral, Ofice of the Attorney Ceneral,
representing respondent, California H ghway Patrol .
Before Carpenter, President; Stoner, Vi ce-President; Burgener,
Menber .

DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected a Proposed Decision of
an Adm nistrative Law Judge (ALJ) in an appeal by David E. G|l espy
(appellant or Gllespy), a State Traffic Oficer who had been
dismssed from his position with the Departnent of California
H ghway Patrol (Departnent).

Al though the ALJ found that the majority of the charges
agai nst appellant had been established by the weight of the
evidence, he reduced the penalty of dismssal to a six-nonth
suspension. |In reducing the penalty, the ALJ relied upon the fact
t hat the appel |l ant had cooperated wth the Departnent's
investigators to the extent that he provided nore than the six

nonths of traffic citations that he was asked to provide; and that

had appel l ant not given nore information to the investigators than
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was required, the allegations against him would have been limted
to one incident. Finally, the ALJ concluded that appellant was
renorseful for his conduct and that the I|ikelihood of appellant's
repeating his wongful conduct was m ni nal.

The Board determned to decide the case itself, based upon the
record and additional argunments submtted both in witing and
orally. After review of the entire record, including the
transcript and briefs submtted by the parties, and after having
listened to oral argunment, the Board rejects the Proposed Decision
of the ALJ and sustains the original penalty of dismssal for the
reasons that follow

STATEMENT OF FACTS

The appell ant has worked as a State Traffic O ficer Cadet and
a State Traffic Oficer since his appointnent on August 13, 1979.
He has no prior adverse actions. The adverse action was based on a
series of incidents in which appellant used inappropriate traffic
citation procedures with fermal e notori sts.

The Ram rez | nci dent

On January 16, 1989, the appellant issued a traffic citation
to Ms. M Ramrez (Ramrez) for several violations of the Vehicle
Code. After issuing the citation, he advised her that he would
tell the court he did not renmenber the circunstances of the traffic

citation.
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On March 21, 1989, the appellant appeared in the Pasadena
Muni ci pal Court and told court personnel that he did not recall the
incident involving Ramrez. The <case against Ramrez was
subsequent |y di sm ssed. Whien questioned by the Departnent, the
appel lant indicated that he did recall the circunstances invol ved
in the traffic citation. Wen asked why he told the court that he
did not renmenber the incident, the appellant stated, "It was a deal
| had nmade with M. Ramrez not to renenber.” The appel | ant
admtted the above allegati ons concerning Ramrez.

The adverse action also charged that, imediately prior to
Ram rez' court appearance on this nmatter, appellant tel ephoned her
to confirm their agreenent. The adverse action further charged
that once appellant's conduct was being investigated by the
Departnment, appellant contacted Ramrez and told her not to say
anyt hing about the arrangenent that had been nade. The appell ant
deni ed nmaking these calls. The ALJ determned, and we agree, that
the weight of the evidence failed to establish that the appellant
made these contacts with Ramrez.

The Rouki s | nci dent

On Decenber 11, 1988, the appellant issued a traffic citation
to Ms. A Roukis (Roukis). After issuing the citation, appellant
acconpanied Roukis to a gas station, and then to a convenience

store. He told her that if she went to court, he would tell the
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judge that he could not renenber the circunstances surrounding the
i ssuance of the citation, and that the case woul d be di sm ssed.

Roukis appeared in the Burbank Muinicipal Court on March 1,
1989. Court records indicate that the appellant told the court
that he had no recollection of the incident, and that the case
agai nst Ms. Roukis was subsequently di sm ssed.

March 1, 1989 was a regular day off for the appellant. After
appearing in court with Roukis, he net her in a park while in
uni form and operating a departnental notorcycle. He met with her
for about an hour.

The appellant admtted the above facts.

The Evans | nci dent

On March 23, 1989, the appellant issued a traffic citation to
Ms. L. Evans (Evans). During his admnistrative interrogation on
the matter, he stated that he made no arrangenents with her to
circunvent the judicial process. He also stated that he had taken
it upon hinself wthout notifying her that if he was subpoenaed to
go to court he was not going to renmenber the citation

The Dequi na | nci dent

On June 15, 1989, the appellant issued a traffic citation to
Ms. H Dequina (Dequina). The Departnent alleged that during the
course of issuing the citation, appellant told Dequina she could go
to court and that he mght not show up. The Departnent also

al l eged that appellant told her that his failure to appear in court
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would result in the case against her being dismssed. Dequina did
not wish to be bothered by going to court and requested attendance
at traffic school. The ALJ found, and we agree, that the weight of
the evidence did not establish the alleged statenments by Dequina
about the appell ant.

The Danhei ser | nci dent

On June 18, 1990, the appellant issued a traffic citation to
Ms. S. Danhei ser (Danheiser). While issuing this citation
appel I ant spoke w th Danhei ser for about two hours.

On August 29, 1989, the appellant appeared in the Ventura
County Municipal Court and told the court that he could not
remenber the circunstances involved in the issuance of the
citation. Wen leaving the courtroom Danheiser asked the
appellant, "lsn't that fibbing?" The appellant stated, "No,
because | really tried to keep it out of ny mnd, and to ne it's
actually true because | was tired." The appellant told the court
conmmssioner that he ~could not renmenber the circunstances
surrounding the issuance of the citation to Danheiser. The case
agai nst Danhei ser was dism ssed. After the court hearing,
appel I ant had breakfast w th Danheiser and, at that tine, inscribed
the word "NOLO'" on the back of his copy of the traffic citation he
had i ssued to her.

On February 16, 1990, a citizen's conplaint was filed agai nst

the appellant by M. W Danheiser. He alleged that the appellant
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had developed a relationship with his wife, M. S Danheiser. It
was this citizen's conplaint that precipitated the investigation
that led to the instant adverse action

The I nvestigation

In the course of the investigation of the Danhei ser conplaint,
t he Departnent asked appellant to provide his copy of the Danheiser
citation. The citation contained the word "NOLO' handwitten on
the back. Appellant explained he had witten "NOLO'" after he had
appeared in court to note he did not renenber the circunstances
surroundi ng the stop. The Departnent subsequently asked appel | ant
to provide copies of other traffic citations he had issued.
Al though State Traffic Oficers are required to retain their copies
of citations for six nonths only, appellant provided approxi mately
one year's worth of citations. A review of the 2,200 citations
i ssued by the appellant between Cctober 1988 through February 1990
indicated that five citations out of 2,200 provided (those issued
to Ramrez, Roukis, Evans, Dequina and Danheiser) contained the
word "NOLO' on the back of the citations. During a second
admnistrative interrogation and at the hearing, the appellant
stated that, with the exception of the Danheiser citation, "NOLO'
neant that he would not be able to recall the circunstances

involved in the issuance of the citation.
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| SSUE

Is dismssal the appropriate penalty for the conduct charged

and proven and/or admtted at the hearing?
DI SCUSSI ON
The M sconduct

Appellant admtted at his hearing that he had nade
arrangenents with both Roukis and Ramrez to feign a | oss of nenory
as to the circunstances wunderlying the issuance of traffic
citations to them Wth respect to Danhei ser, appellant admtted
that he spoke to her for two hours the evening he gave her her
ticket, had breakfast with her immediately following her court
hearing, and saw her socially at least ten tines thereafter. He
contended, on the stand, however, that he did not recall enough
details of the Danheiser citation to testify in court.

G rcunstantial evidence establishes that appellant feigned nenory
loss as to the basis for the citation he issued to Danheiser.
Appel l ant al so admtted at his admnistrative interrogation that he
decided to not to renenber the circunstances of the Evans citation
shoul d that case have gone to court.

Appel lant's  course  of conduct with respect to his
determnation to falsely represent to the courts that he did not
recall the circunstances under which he issued citations to these
femal e offenders constitutes dishonesty, inexcusable neglect of

duty, and other failure of good behavior either during or outside
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of duty hours which is of such a nature that it causes discredit to
the Departnent and appellant's enploynent in violation of
subsections (d), (f) and (t) of the CGovernnent Code.

Appellant's use of a departnental notorcycle to conduct
personal business on state tinme in a public place also constitutes
a msuse of state property. [CGovernnent Code sections 19572(p), (r),
and 19990] .

Penal ty

Havi ng found the evidence supports the findings of fact and
conclusions of l|law set forth above, the only question left for
determnation is the appropriate | evel of penalty.

When performng its constitutional responsibility to "review
disciplinary actions" [Cal. Const. Art. VII, section 3 (a)], the
Board is charged with rendering a decision which, in its judgnent,
is "just and proper." (CGovernnent Code section 19582). One aspect
of rendering a "just and proper"” decision involves assuring that
the discipline inposed is "just and proper."” In determning what
is a "just and proper" penalty for a particular offense, under a
given set of circunstances, the Board has broad discretion. (See

Wlie v. State Personnel Board (1949) 93 Cal. App.2d 838, 843) The

Board's di scretion, however, is not unlimted. In the semnal case

of Skelly v. State Personnel Board (Skelly) (1975) 15 Cal.3d 194,

the California Suprenme Court noted:

Wiile the admnistrative body has a broad discretion in
respect to the inposition of a penalty or discipline, it
does not have absolute and unlimted power. It is bound
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to exercise legal discretion which is, in the circunstances,
judicial discretion. (Gtations) 15 Cal.3d at 217-218.

In exercising its judicial discretion in such a way as to
render a decision that is "just and proper,"” the Board considers a
nunber of factors it deens relevant in assessing the propriety of
the inposed discipline. Anmong the factors the Board considers are
t hose specifically identified by the Court in Skelly as foll ows:

...[We note that the overriding consideration in these

cases is the extent to which the enployee' s conduct

resulted in, or if repeated is likely to result in,

[h]arm to the public service. (Gtations.) O her

relevant factors include the circunstances surrounding
the msconduct and the likelihood of its recurrence.

(1d.)
Harmto the Public Service

In this case, the appellant admtted that he told three
different fermale notorists (Ramrez, Roukis and Evans), that he
would lie to the court and state that he did not recall the
circunstances of the citation he had issued to them He followed
through on his promses to tw of these notorists by informng
court personnel that he did not recall the incidents involving
these notorists; the cases against them were, as a result,
di sm ssed. In another case (Danheiser), this Board finds that
appellant simlarly made a consci ous deci sion in advance of a court
date that he would m srepresent to the court that he did not recal
the circunstances that fornmed the basis for the citation he had

i ssued.



(G llespy continued - Page 10)

The incidents noted above establish a pattern and practice on
the part of appellant of: (1) promsing sone fermale notorists that
he will lie in court on their behalf to assure the dism ssal of the
traffic citations he issued to them and (2) follow ng through on
those promses by untruthfully representing to judicial officers
that he does not recall the circunstances under which he issued the
citations. On at |east one occasion, appellant used state tine and
state property, his notorcycle, to neet a notorist he had ticketed
in a public park. By his msconduct, appellant has proven hinself
to be di shonest and untrustworthy.

The harm to the public service resulting from appellant's
di shonesty, and potential harm to the public service should such
m sconduct be repeated, is obvious and serious. D shonesty by |aw
enforcenent personnel has been treated with due harshness by our

courts. (See e.g., Pauline v. QGvil Service Com (1985) 175

Cal . App. 3d 962; Warren v. State Personnel Bd. (1979) 94 Cal. App. 3d

95.)

In the case of Ackerman v. State Personnel Board (1983) 145

Cal . App. 3d 395, the court, quoting earlier cases, stressed the
seriousness with which dishonesty in |aw enforcenent is viewed:
"The CHP as a |aw enforcenent agency charged with the
public safety and welfare nust be above reproach.’
[CGtation]....

...CHP officers are held to the highest standard of
behavior: the credibility and honesty of an officer are
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the essence of the function; his duties include frequent
testifying in court proceedings....

... The position of a CHP officer by its nature is such
t hat very little direct super vi si on over the
performance can be maintai ned. The CHP necessarily nust
totally rely on the accuracy and honesty of the oral and
witten reports of its officers as to their use of state
time and equi pnent. 'Any breach of trust nust therefore
be | ooked upon with deep concern. D shonesty in such
matters of public trust is intolerable.” (enphasis iIn
original) [GQtation]...

Appel | ant argues that the instances of m sconduct with which
he was charged were isolated. To the contrary, as noted above, the
instances taken together establish a pattern of m sconduct.
Appellant was not only dishonest in his dealings with the courts,
he was al so dishonest in his use of state tine. Furthernore, as
noted by the courts, "honesty is not considered an isolated or
transi ent behavioral act; it is nore of a continuing trait of

character." Cee v. State Personnel Board (1970) 5 Cal.App.3d 713,

719.

G rcunst ances Surroundi ng the M sconduct

The circunstances surroundi ng appellant's m sconduct sinply do
not mtigate its seriousness. Appellant offered two explanations
for his m sconduct. He testified that the reason he promsed to
lie for the female notorists was, essentially, that he felt sorry
for them Wth respect to Ramrez, he testified:

| felt a certain anmount of renorse for her situation,

given the fact that she was follow ng anot her person and

attenpting to help out a friend or famly nenber. And I
felt that she was placed in a position to where she was
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hel pi ng sonebody out and just got caught up in nmaking a bad

drive. | felt that she seened to be extrenely distraught.

And | felt that | did not want to add to any problens that |

percei ved her to have.

In the case of Roukis, appellant stated:

Again, | was advised of sone problens that she was

experiencing in her life. And | again felt a certain

renorse for having added to those problens by issuing

the citation
The fact that appellant felt sorry for the fenmale notorists he
stopped does not excuse his dishonest behavior. Recogni zi ng t hat
he could not justifiably void the citations he had witten,
appel l ant acconplished the result he sought through dishonest
means.

Appellant also testified that he was going through a difficult
period in his marriage when the charged incidents occurred and that
his personal problens clouded his judgnent. W are unconvi nced by
the record in this case that appellant's poor judgnent and
di shonesty on the job can be attributed to or should be mtigated
by the fact that he was having marital problens at hone.

Appel  ant strongly enphasizes the fact that had appellant
provided only six nonths of citations rather than one year's worth
of citations during the internal investigation, t he Depart nent
would never have l|earned of the majority of the incidents
eventual | y charged against him Appellant thus argues that he is a

victimof his own cooperation and honesty. Appel | ant m sses the

poi nt . Appellant is expected to be cooperative and honest
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during an internal investigation. |In producing one year's worth of
citations, appellant was taking a calculated risk that the
additional citations produced would help his case: the risk was
not well taken. The neans by which the Departnent discovered
appel lant's msconduct in this case is irrelevant to the primry
i ssue of appellant's continued fitness to performthe duties of his
position: the Departnment can not be expected to ignore relevant,
| egal |y obtained evidence that denonstrates the propensity of one
of its traffic officers to engage in dishonest behavior. The
ci rcunst ances surroundi ng the discovery of the charged incidents do
not mtigate the severity of the m sconduct.

Li kel i hood of Recurrence

Appel l ant argues that the |ikelihood of future recurrence of
the type of m sconduct charged and proven here is mninmal. [|ndeed,
appel l ant testified that he is now aware that what he did was w ong
and that it would not happen again. W are not convinced.

Even an isolated incident of dishonesty of the type charged

and proven in this case woul d rai se concerns about the character of

a State Traffic Oficer. In this case, however, we must consider
not an isolated incident, but a series of incidents that call into
gquestion appellant's character for honesty and trustworthiness. In

addition, the Departnent's concern that future |apses of the sort
at issue here are likely to go undetected and therefore unstopped

by the Departnent are well-founded. The wonmen who are receiving
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favors from appellant in the form of dismssed traffic citations
are highly unlikely to report his nmisconduct.' The Departnent is
therefore limted in its ability to nonitor appellant's future
behavi or. W cannot conclude that the |ikelihood of recurrence of
appel lant's m sconduct is mninal.
CONCLUSI ON

The course of conduct engaged in by appellant establishes
i nexcusabl e negl ect of duty, dishonesty, msuse of state property,
and other failure of good behavior either during or outside of duty
hours which is of such a nature that it causes discredit to the
appointing authority and appellant's enploynent. The potentia
harm to the public service of enploying a State Traffic Oficer
whose courtroom testinony cannot be trusted is serious. Appellant
failed to establish any conpelling, mtigating circunstances
surroundi ng the proven m sconduct, nor did appellant establish that
such msconduct is unlikely to recur. The penalty of dismssal is
appropri ate.

ORDER
Upon the foregoing findings of fact and conclusions of |aw,

and the entire record in this case, it is hereby CRDERED t hat:

I ndeed, appellant's nisconduct in this case was discovered
quite by accident: Wen the husband of one of the fenmale notorists
becane suspicious of appellant's relationship with his wife, he
filed the citizen's conplaint that led to the Departnent's
di scovery of appellant's dishonest citation procedures.
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1. The above-referenced adverse action of dismssal taken
agai nst DAVID Q@ LLESPY is sustai ned;
2. This opinion is certified for publication as a
Precedenti al Decision (Governnment Code section 19582.5).
STATE PERSONNEL BOARD*
Ri chard Carpenter, President

Alice Stoner, Vice-President
G air Burgener, Menber

*Menbers R chard Chavez and Lorrie Ward did not participate in this
deci si on.

| hereby certify that the State Personnel Board nmade and
adopted the foregoing Decision and Oder at its neeting on My 5,
1992.

GLOR A HARMON
doria Harnon, Executive Oficer
St at e Personnel Board




